DECLARATION

OF

COVENANTS, CONDITIONS AND
RESTRICTIONS

OF

MORNINGSIDE NEIGHBORHOOD



TABLE OF CONTENTS

ReCItalS. . . .

ARTICLE I
THE ASSOCIATIONS

Formation of the Associations .. ...,
Purpose Of ASSOCIatION ... ...ttt
Powers and Duties of the Associations ...........................
Declarant’s Control Over ASSOCIations . .........coviiiennnnnn...
INSUIANCE . . ..
Operationsand EXPENSES . . . ..ot i it
Taxesand ASSESSMENTS . .. .o v ittt
Repair and Restoration of Improvementson Common Area.. ..........
Expendituresby an Association . .. ...

ARTICLE Il
ASSOCIATION MEMBERSHIPAND VOTING RIGHTS

Membership ...
Definition of “Lot” . ... .o
Definition of “Member or Owner” ... ... .. i
Voting Rights of Morningside Association . .......................
Voting Rights of The Master Association .........................
Board of Directors ...t e

ARTICLE Il
COMMON AREAS

Description of COMMONATEaS ... .cvii it
Dedication of Easementsin Morningside CommonArea . ............
Rules and Regulations Pertaining to the Morningside Common Areas. . .
Delegation of Use. .. ...
Easementsin the Master Association Common Area ................
Titletothe COmMMON ATEBS . ... oo it

ARTICLE IV
COVENANTS CONCERNING ASSESSMENTSAND LIENS

Annual General ASSESSMENS . . .. .ot i i e
Determination of Annual General Assessments ....................
Basis of Assessment, Exemption for Declarant and Builders ..........
Limitations on Increases in the Annual General Assessments..........
INitiatioN ASSESSMENt . .. .ottt e
Special ASSESSMENES . ... v it
Proration of General or Special Assessments on Lots No Longer Exempt
Specia Assessments For Curing Breach of Declaration ..............
Collectionof ASsessments . . ...t e
Delinquency, Assessmentsand Liens ............. ...,



411
4.12
4.13
4.14
4.15

TABLE OF CONTENTS

Page
Notice Of DElINQUENCY . . ...t e e e e 8
Enforcement of Liens. . ... ... 8
SubordinationtOMOMgagesS . .. .. ..ot 8
Personal Liability . ... 8
Interest on Deinquent ASSESSMENS .. ..o oot 8

ARTICLEV
ARCHITECTURAL CONTROL
Approval Required of Plans and Specifications .......................... 8
Definition of “Structure” . . ... ... 8
Rulesand Statementsof Policy ............ ... i 9
Removal and Alteration of Structures: Lien ........... ... .. oo, 9
Certificate of Compliance ...t 9
Right Of INSPECHiON . . . ... o e e 10
Membership of Design Committee .............c.co i, 10
Initial Policy Guidelines. . . ... 10
NO LIiaility ..ot 11
ARTICLE VI
GENERAL COVENANTSAND RESTRICTIONS

GENE Al .. 11
Construction REqUITEMENLS . . .. ..ot e e et et e a e 11
Roofsand Windows . . . ... e 11
Rulesand Regulations . . ... e 11
Damage to Common Area, Etc., Prohibited . .. ......... ... ... ... L 12
Single-Family Residences . ... 12
NO EXCAVALIONS . . ..ottt e e e e e 12
NoTrash,NOStorage . . . ... e e 12
NOBuUSINESSAIIOWEd . . . ... 12
Temporary Builldings . ... 12
Used Houses, Trailers . ... ..o e e 12
ANIMaAlS . 12
SIONS . ot 12
SIgNt LINES . oo 13
ANENNBS . ..o 13
1S (0] =" [ P 13
NOJOYIIAING . . oottt e e e e 13
Requirement to Keep Lot in Good Order and Repair . .................... 13
Divisionof LotsProhibited ........... .. .. ... i 13
TS . e 13
Requirementto Plant Lawn, EtC. ......... ... .. i 14
No Disturbance of Streams or Drainage Facilities. ....................... 14
FENCES . 14
Model Homes and Real Estate Offices ............ ... ... 14
DraNAgE . . .t e 14



6.26
6.27

NN
N

8.1
8.2

9.1

10.1
10.2
10.3
10.4
10.5
10.6
10.7
10.8
10.9
10.10
10.11
10.12

TABLE OF CONTENTS

Page
Proximity to Golf COUrse . . ... oo e 15
NO Trespassingon Golf Course . ..o 15

ARTICLE VII

EASEMENTSAND ACCESS CONTROL

Public Utility and Floodway EasementsDedicated .. ..................... 15
Easements in Favor of Declarant and Association . .. ............ccovvnn... 15

ARTICLE VIII

NOTICE OF POSSIBLE SPECIAL ASSESSMENTS
AND WATER ENCROACHMENT

SpeCial ASSESSMIENES . .o\ttt 15
Water ENCroaChment .. ... ...ttt e 15

ARTICLE IX

ADDITIONAL LAND

Additional Land . ... ... 16

ARTICLE X

MISCELLANEOUS

ProvisionsBindingon Grantees. . . ...t 16
Interpretations of ReSLriCtioNS . ... .. ...t 16
Construction and Validity of Restrictions . ............ .. ... i, 16
Assignment Of POWESS . .. ... i 16
Waiver and EXCEptions . ... ... . i 17
TS o 17
SUCCESSOrS-iN-INtEreSt .. ..o 17
TN L 17
AMENAMENES . .ot 17
Mortgage Protection Clause . . .. ... .o 18
Enforcement and Arbitration . .......... .. . 18
Exclusion of Applicability . .......... i 19



DECLARATION
OF
COVENANTS, CONDITIONSAND RESTRICTIONS
OF
MORNINGSIDE NEIGHBORHOOD
(A neighborhood in The Oaks 2™ Addition)

THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS OF
MORNINGSIDE (“Declaration”) is made effective the day of August, 2004, by The Oaks at
Derby, Inc., aKansas Corporation (the “ Declarant”).

RECITALS

A. Declarant is the owner of the following described land (hereinafter referred to as
the “Property” or “ The Morningside Neighborhood ") located in Sedgwick County, Kansas, to-
wit:

Lots 8-25, Block D
Lots1-7,Block H
Lots 1-15, Block I,
Lots 1-16, Block J
The Oaks 2" Addition to Der by, Sedgwick County, K ansas

B. It is the purpose and intention of the Declarant and of this Declaration that the
Property be hed and/or conveyed subject to the provisions of this Declaration:

C. In order to insure the proper development of the Morningside Neighborhood as
single family residential neighborhoods of high quality, value and desirability and to provide for
the efficient maintenance and governance of the common areas, the protection of the value of the
Property and the protection of the rights of the property owners and residents therein, it is
necessary to establish binding covenants, conditions and restrictions applicable to the Property
which shall run with the land and benefit and burden any person(s) acquiring an interest therein,
their grantees, successors, heirs, legal representatives and assigns

D. There shall be established The Morningside at the Oaks Homeowners
Association (the “Morningside Association™), consisting of the owners of the platted lots located
within the Morningside Neighborhood.

E. There shall be established The Oaks Master Association (the “Master
Association”) consisting of the owners of the platted residential lots located within the The Oaks
Addition and The Oaks 2™ Addition of which The Morningside Neighborhood is a part.

NOW, THEREFORE, Declarant hereby declares that The Morningside Neighborhood
shall be held sold, and conveyed subject to the following easements, covenants, conditions and
restrictions, al of which are for the purpose of protecting the value and desirability of the real
property located therein, and which shall run with the land and be binding on all parties having or
acquiring any right, title or interest therein or any part thereof, their heirs, successors, and
assigns, and shall inure to the benefit of and burden each owner thereof.
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ARTICLE |
FORMATION AND POWERS OF ASSOCIATIONS

1.1  Formation of the Assodations. The Morningside Association and the Master
Association shall each be organized as nonprofit corporations for aperpetual term under he laws of
the State of Kansas.

1.2  Purposeof Association. The Morningside Association has been or will be formed
to further the common interests of the Members and Owners (as defined in Article 2.3 ) of
Morningside Neighborhood and to perform the functions hereinafter required or permitted to be
performed by the Morningside Association. The principal purpose of the Master Association shall
beto providefor theimprovement, care and maintenanceof the Master Association Common Areas
as defined and described in Article 3.1B .

1.3  Powersand Duties of the Associations. Each Association shall havetherightsand
powers as set forth in this Declaration, their respective Articles of Incorporation and Bylaws,
together with the generd powers as a nonprofit corporation, and they shall each perform each and
every duty required of it by this Declaration. Each Association shall own, improve, maintain, mow
and keep clean its respective Common Area (as defined in Article 111) and to repair, restore and
replace the improvements located thereon. Each Association shall also maintain, repair and/or
replace the decorative entrance treatments, fence(s) and walls erected and installed by Declarant or
the Association on their respective Common Area. Each Association may improvetheir respective
Common Area in any manner that it shall find to be necessary, desirable or beneficial to theinterest
of the Common Areaand its Members. Each Association shall havetheright to create and establish
reserves for the repair, restoration or replacement of any improvement it has the duty to repair,
restore or replace hereunder. Each Association through its Board of Directors, shall havethe right
to adopt such rules and regulations as it may deem advisable for the maintenance, use, conservation
and beautification of the Property and for the health, comfort, safety and general welfare of the
Owners and occupants of Lotsinthe Property. Each Association shall be empowered to determine
the manner and extent of improving, operating, maintaining, restoring, mowing, trimming and
keeping clean their respective Common Area.

14  Declarant’s Control Over Assodiations. Declarant may carry out al of the duties
and exercise al of the powers of the Associations and each Board, including but not limited to
appointing the members of the Design Committee and exercising those powersdescribedin Articles
3.3and ArticleV solong asit ownsalL ot (asdefined In Article 2.2), after which time management
shall be turned over to the Association, or Board, asthe case may be, which shall then exercise the
powers and duties herein set out; provided, however, that the Declarant may, at its option, at any
earlier time, partially or wholly transfer al or any part of such duties and powers to either
Association or Board. Intheevent of atransfer of aportion of Declarant's powers and duties by the
Declarant to an Association or Board, the Declarant shall retain all other powers and duties which
are not so specifically transferred. The Association and Declarant shall cooperate fully in the
transition of management.

15 | nsurance. The Association shal maintai nsuch insurance onthe Common Areaand
any improvements located thereon as it deems necessary and advisable.

16  Operationsand Expenses. Each Association may establish such committeesasmay
be provided for in its Bylaws, and may engage a manager, secretaries, engineers, auditors,
accountants, legal counsel and other employees or consultants as may be reasonably necessary for
the discharge of its duties hereunder. The expenses of committees, the salaries of a manager and
other employees and thefeesof consultantsshadl be established and paid for by the Association. The
Association shall pay for all other expenses necessary or incidental to the conduct or carrying on of
its business concerning the Property.

July 30, 2004 Page 2 of 19



1.7 Taxes and Assessments. Each Owner shall be obligated to pay the taxes or
assessments assessed against such Owner's Lot and personal property located thereon.

1.8 Repair and Restoration of Improvements on Common Area. Should any
improvements on the Common Area, or any part or portion thereof, be damaged or destroyed by fire
or other casualty or by intentional mischief, the Association owning such Common Area shall be
responsible for the cost and expense of repair and restoration, and, so long as there are sufficient
insurance proceeds collected as a result of such damage or destruction, the same shall be done
substantidly in accordance with the original plans and specificationsfor the improvement of same.
The repair and restoration work referred to in this Article shall be commenced promptly after the
occurrence of the casualty or damage occas oning the same, and once commenced, shall be pursued
diligently to completion.

19  Expendituresby an Association. Each Association (or the Declarant if performing
the duties of an Association) shall have the authority to expend al monies collected from all annual
general assessments, special assessments and such other assessments, costs, pendties and interest
for the payment of expensesand costsin carryingout the duties, rightsand powers of the Association
asprovided for inthisDeclarationand the Articles of Incorporation and Bylaws of each Association.
However, neither Association shall be obligated to spend in any year al the sums collected in such
year by way of annual general assessments, or otherwise, and may carry forward, as surplus or in
reserves, any balances remaining; nor shall either Association be obligated to apply any such
surpluses or reserves to the reduction of the amount of the assessments in the succeeding year, but
may carry forward from year to year such surplus as the Board, in its absolute discretion, may
determineto be desirablefor thegreater financial security of the Association and the effectuation of
its purposes.

ARTICLE Il
ASSOCIATION MEMBERSHIPAND VOTING RIGHTS

21  Membership. Membership in each of the Associations shall be mandatory for each
record title owner of a Lot and all owners, upon becoming such, shall be deemed automatically to
have become Members of each Association. There shall be no other qualification for membership.
Membership shall be appurtenant to, and shall not be separated from, the ownership of any Lot.

2.2  Définition of “Lot”. Theterm"Lot" shall mean each platted Lot, or aportion of a
platted | ot located within Morningside Neighborhood upon which asingle-family residence may be
constructed.

2.3  Définition of “Member or Owner”. The terms Member or Owner shall mean and
refer to every person or entity who or which isarecord title owner of afee or undivided fee interest
inany Lot, but not including any Owners who have sold their interest under an executory contract.
During such time as such contract is in force, the contract vendee shal be considered to be the
Member or the Owner. When more than one person holds afeeinterest in any Lot, all such persons
shall be Members and Owners.

24  Voting Rights of Morningside Association. All Members of the Morningside
Association shall be entitled to vote on each matter submitted to avote at ameeting of itsMembers.
The Member or Members owning each Lot shall have two (2) votesfor each Lot owned, subject to
the following exceptions and conditions:

A. When any Lot is owned or held by more than one (1) Member as tenantsin
Common, joint tenancy or any other manner of joint or common ownership, such
Members shall collectively be entitled to only two (2) votesrelative to such Lot, and
if such Members cannot jointly agree as to how those votes should be cast, no vote
shall be dlowed with respect to such Lot.
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B. Any Member who isin violation of this Declaration, as determined by the Board,
shall not be entitled to vote during any period in which such violation continues.
Any Member who fails to pay any assessments established pursuant to the terms
hereof shall not be entitled to vote during any period inwhich any such assessments
are due and unpaid.

C. Notwithstanding the foregoing, Declarant shall be entitled to nine (9) votes for
each Lot owned by it.

D. The Board shall adopt such Bylaws, consistent with the terms hereof, the Articles
of Incorporation of the Association and the laws of the State of Kansas, asit
deems advisable for any meeting of Members with regard to proof of membership
in the Association, evidence of right to vote, the appointment and duties of
inspectors of votes, registration of Membersfor voting purposes, voting by proxy
and such other matters concerning the conduct of meetings and voting asit shall
deem proper.

25 Voting Rights of The Master Association. No Member shall have the right to
vote on any matter pertaining to the business affairs of the Master Associaion. All action of the
Master Association shall be taken only by its Board of Directors. The Board of Directors of the
Master Association shall be comprised of one member of the Board of Directors from each of its
Constituent Associaions. A Constituent Association is defined to be one or more nonprofit
associations of homeowners' incorporated as provided for in a Declaration executed and
recorded by Declarant covering specifically identified platted residential lots within the The Oaks
Addition and the Oaks 2™ Addition. The Board of Directors of each Constituent Association
shall, once established, elect one of its board membersto serve as member of the Board of
Directors of the Master Association.

2.6  Board of Directors All actions of each Association shall be taken on their
behalf by their respective Boards of Directors (each a“Board”), except when avote of the
Members of the Morningside Neighborhood is specifically required by this Declaration, its
Articles of Incorporation or its Bylaws. Theinitial Board of Directors of the Morningside
Association shall not be elected by the Owners until such time as the Declarant is prepared to
transfer management of the Morningside Association to its Owners and its Board pursuant to
Article 1.4. Theinitial Board of Directors of the Master Association shall not be elected by the
Constituent Associations until such time as the Declarant is prepared to transfer management of
the Master Association to its Board pursuant to Article 1.4.

ARTICLE Il
COMMON AREAS

31 Description of Common Areas.

A. The Common Area conveyed or to be conveyed to the Morningsde Association is
described as follows and is hereinafter referred to as the “Morningside Common
Area’:

ReservesF, G, H, |, J, and K
The Oaks 2"° Addition to Derby, Sedgwick County, Kansas

B. The Common Area conveyed or to be conveyed to the Master Association is
described as follows and is hereinafter referred to as the “Master Association
Common Area’:
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Reserves B, I, Q, FF, PP, XO, XQ, XS, XT, XU, XV,
The Oaks Addition to Derby, Sedgwick County, Kansas,
and
the 5" wall easement along the south 5’
of Lots 12, 13, 14, 15, 16, 17, 18, 19, 21 and 22, Block H,
the Oaks Addition to Derby, Sedgwick County, Kansas,

d

an
Reserves A and E, The Oaks 2™ Addition to Derby, Sedgwick County, Kansas

C. The Morningside Common Area and the Master Association Common Area are
sometimes referred to collectively as the "Common Area’ or the "Common Aress.”

3.2 Dedication of Easements in Morningside Common Area. Declarant hereby
dedicatesand conveysto each Member aright and easement of enjoyment in and to the Morningside
Common Area. Such easement shall not be personal but shall be appurtenant to and shall passwith
thetitleto every Lot.

3.3  Rules and Regulations Pertaining to the Morningside Common Areas. The
Morningside Association shall have the power and authority to establish and enforce rules and
regul ations pertaining to the use and enjoyment of the Morningside Common Areas, including the
following, all of which shall be binding upon the Owners and residents of Morningside
Neighborhood.

A. Theright to limit the number of guests of Members;

B. The right in accordance with the Articles and Bylaws of the Morningside
Association, to borrow money for the purpose of improving the Morningside
Common Area and fecilities and to mortgage the Morningside Common Arezg;

C. Theright to suspend the use of the Morningside Common Areaand any recreational
facilities thereon by aMember and his/her family for any period during which any
assessment againg his Lot remains unpaid and delinquent, and for a period not
exceeding thirty (30) daysfor any singleinfraction of the rulesand regulationsof the
Morningside Association;

D. To charge reasonable admission and other fees for the use of any recreational
facilities situated on the Morningside Common Areg;

E. Theright to dedicate or transfer all or any part of the Morningside Common Areato
any public agency, authority or utility for such purposes and subject to such
conditions as may be determined by the Morningside Association; provided that
such dedication or transfer shall not be effective unless authorized by a majority of
Members present at a specially convened meeting called for such purpose; and

F. The covenants and restrictions contained herein.

34  Delegation of Use. A Member'sright of enjoyment in the Morningside Common
Areashall automatically extend to all members of aMember’ simmediate family residing with such
Member. No guests shall be entitled to exercise such right of enjoyment or to any use of the
Common Areaexcept as provided in, and subject to, such regulations as may be promulgated by the
Board of the Morningside Association.

3.5 EasementsintheMaster Association Common Area. Declarant hereby reserves
unto itself and does not grant to any Owner, Member or resident of any Lot any right or easement
of enjoyment with respect to the Master Association Common Area.
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3.6 Titletothe Common Areas. Declarant may retain thetitle to either or both of the
Morningside Common Area or the Master Association Common Area until such time asit desires
to convey title to either Common Areato the proper Association; provided, however, title shall be
conveyed no later than the time that Declarant turns over management of a Common Areato its
Association pursuant to Article 1.4 . Notwithstanding anything to the contrary provided herein,
Declarant may, pursuant to Article 9.1 convey additional land to either Association to be held and
used as additional common aress.

ARTICLE IV
COVENANTS CONCERNING ASSESSMENTSAND LIENS

4.1  Annual General Assessments. Inorder to provide fundsfor the operations of each
Association and for the operation, maintenance, care and improvement of the Common Area, and
to afford each Association (or the Declarant if it is performing the duties of either Association) the
means and resources necessary to carry out its duties and functions, the Board of each Association
(or the Declarant asthe case may be) shall have the right to establish and assess against each Lot an
annual general assessment. Each Board may providethat any annual general assessment may bepaid
annually, monthly or quarterly, as specified by each Board, fromtimetotime. Theobligation of any
Owner to pay the annual general assessments shall commence upon purchase of a Lot and is not
dependent upon any improvement being erected onthe Owner’ sLot. Notwithstanding theforegoing,
Declarant shall not be obligated to pay any assessment to either Association for any Lot owned by
Declarant whether or not any improvements have been erected thereon. Suspension of the right to
usethe Morningside Common Areaor voluntary non-use thereof, shall not relieve any Owner of the
obligation to pay assessments to either association. Neither shall any Owner have any right to
withhold payment of assessments by virtue of the non—payment thereof by any other Owner or
violation of thisDeclaration or any ruleor regul ation promul gated by either A ssociation by any other
Owner.

4.2  Determination of Annual General Assessments. Each year the Board of each
Association shall, prior to January 1, determine the total amount needed to be raised by their
respective annual general assessment for the next succeeding calendar year. Should the Board of
either Association at any time determine, in its sole discretion, that the annual general assessment
levied is or may prove to be insufficient to pay the costs of operation and management of the
respective Association or in the event of emergencies, each Board shall have authority to levy such
additiond assessment or assessments asthey shal deem necessary.

4.3  Basisof Assessment, Exemption for Declarant and Builders. All annual general
assessment and initiation assessment shall spread against each Lot equally, except that if any Owner
constructs one residence on not more than two Lots, such Owner shall only be required to pay an
assessment (whether general or special) for one Lot even though two Lots (or one Lot and apart of
another Lot) are owned. Additionally, in view of the substantial efforts and expenditures incurred
by Declarant in connection with development of the Common Areas, Declarant, and any licensed
general contractor acquiring aLot from Declarant for thepurpose of constructing aresidencethereon
and offering the same for sde, shall be exempt from imposition of any assessment, whether an
annual general assessment or aspecial assessment, with respect to any such Lot so long as Dedarant
or such contractor holdslegal title thereto, provided that the assessment exemption for such general
contractors shall not extend beyond thirty six (36) months from the date any such Lot is conveyed
to such contractor.

44  LimitationsonlncreasesintheAnnual General Assessments. Theannual general
assessment for the M orningside Association shall not beincreased by more than 30% from the prior
calendar year without an affirmative vote of amajority the Members of the Morningside Association
at ameeting duly called for such purpose. The annual generd assessment established by the Master
Association shall not be increased by more than 30% from the prior calendar year, without an
affirmative vote of a magjority the members of the Board of the Master Association.
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45 Initiation Assessment. Whenever legal title to a Lot is transferred, the transferee
shall pay to the Morningside Association, at thetime of the closing of such transfer, the sum of Two
Hundred Fifty Dollars ($250.00) as an initiation assessment. Notwithstanding the foregoing, no
Initiation assessment shall be due upon (i) thetransfer of aLot by the Declarant to an affiliated entity
or a subsequent Declarant; or (ii) the transfer of a Lot by the Declarant to a licensed general
contractor for the purpose of constructing a residence thereon and of offering the same for sale.

4.6  Special Assessments. In addition to annual general assessments, the Board of
Directors of either Association (or the Declarant if it is performing the duties of either Association)
may, from time to time, establish a special assessment for capital improvements or for such other
purpose as the Board (or the Declarant, if applicable) may deem proper, to be levied in the same
manner as he annual general assessment for the purpose of providing additional funds not available
through the annual generd assessments, to carry out its duties and other functions and purposes
contemplated hereunder. No such special assessment by theMorningside Association shall bevalid
unlessone-half of the Members of Morningside Association approve the same. No such assessment
by the M aster Association shall bevalid unlesstwo-thirds of the membersof the Board the Directors
of the Master Association approvesthe same. Any special assessments shall become alien against
each individual Lot (other than any Lot owned by Declarant or a builder) at the time of such
assessment) in the same manner otherwise provided for inthisArticle. All special assessmentsshall
be payablein full (unless a schedule for payment in installmentsis specified) on the first day of the
second calendar month following the date that the same shall be established by the assessing
Association.

4.7  Proration of General or Special Assessmentson L otsNo L onger Exempt. Inthe
event aL ot isexempt from an assessment pursuant to the exceptions contained in Article 4.3 or 4.6,
at such time as such exemption becomes no longer available during such calendar year, the
applicable assessments (except the Initiation Assessment) shall be prorated for such year (based on
the remaining number of days in such year) and be paid by the non-exempt Owner.

4.8  Special Assessments For Curing Breach of Declaration. The Morningside
Association ishereby granted the authority to establish and levy a special assessment against any L ot
to securethe liability of the Owner of such Lot to the Association for any breach by such Owner of
any of the provisions of this Declaration, which breach has resulted in an expenditure by the
Association for repair, remedy or cure of such breach. Any such special assessment shall bedueand
payabl e upon assessment.

4.9  Collection of Assessments. The MorningsideAssociation (or the Declarant, solong
asit is carrying out the duties and powers of the Morningside Association) shall have the right,
power and obligation to collect and enforce the collection of all annual general assessments and all
special assessments levied or assessed by both the Morningside Association and the Master
Association, and may, inaddition to such assessments, charge and assess costsand expensesincurred
in the collection of all such assessments, including reasonable attorneys fees, and may assess
penalties and interest for the late payment or nonpayment thereof. The Morningside Association
shall remit to the Master Association, no lessoften than monthly, all annual general assessmentsand
special assessments levied or assessed by the Master Association whether ro not such assessments
are actually collected by the Morningside Association or not. The Morningside Association shall
not receive any compensation for collecting and remitting the assessments due to the Master
Association.

410 Delinguency, Assessments and Liens. Any annual general assessment, special
assessment or initiation assessment which isnot paid within thirty (30) days of its due date shall be
deemed delinguent and alien shall automatically be imposed against the Lot to secure the payment
of the delinquent assessment.
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411 Notice of Delinquency. At any time after any annual general assessment, specid
assessment or initiation assessment against any Lot has become delinquent and has become alien
againg aL ot, the Association may record aNotice of Delinquency asto such Lot in the office of the
Sedgwick County Register of Deeds, which Notice shall state the amount of such delinquency and
that it isalien upon the Lot, and the interest, costs (including attorneys' fees) and penalties which
have accrued thereon, a description of the Lot against which the same has been assessed, and the
name of the Owner thereof. Such Notice shall be signed by an officer or amember of the Board of
the Association. Upon payment of theunpaid assessment, interest, penaltiesand costsin connection
with which notice has been recorded, the Association shall record a further notice stating the
satisfaction and the release of the lien thereof.

412 Enforcement of Liens. A lien established pursuant to the provisions of this
Declaration and whichisspecified in aNotice of Delinquency filed asprovided in Article 4.12, may
be foreclosed in the same manner asamortgage onreal property as provided by the laws of Kansas.
In any action to foreclose any such lien, the Association shdl be entitled to recover its costs,
including reasonable attorneys' fees, and such penalties for delinquent charges and assessments as
shall have been established by the Association.

4.13 Subordination to Mortgages. Each and every assessment and lien, together with
any costs, penalties and interest provided for in this Declaration, shall be subordinate to the lien of
any valid bonafide mortgage which has been, or may hereafter be givenin good faith and for value
on the interest of any Owner covered by this Declaration. Any subsequent Owner of any Lot
purchased at a foreclosure sale shall be bound by the restrictions, assessments and liens set out in
this Declaration, except those arising prior to the foreclosure sale.

414 Personal Liability. Each Owner of each Lot, by the acceptance of adeed therefor,
whether or not it shall be so expressed in such deed, shall be deemed to have agreedto be personally
liable for the payment of each general or special assessment levied against such Lot during the
Owner’s period of ownership.

415 |Intered on Delinquent Assessments. All assessments (general, special and
initiation) which remain dueand unpaid thirty (30) daysafter the sasmearedue shall thereafter accrue
interest at therate of fifteen (15%) percent per annum, or such other rate as may be established from
time to time by the Board; provided, however, that such interest rate shall never exceed the
maximum allowed by law.

ARTICLEYV
ARCHITECTURAL CONTROL

51  Approval Required of Plansand Specifications. Except asotherwise specifically
provided in this Declaration, no Structure (as defined in Article 5.2) shall be commenced, erected,
placed, moved on or permitted to remain on any Lot, nor shall any existing Structure upon any Lot
beatered in any manner which materially changestheexterior appearance thereof, nor shall any new
use be commenced on any Lot, unless plans and specifications (including a description of any
proposed new use) therefor shall have beenfirst submitted to and approved inwriting by theDesign
Committee. Such plansand specifications shall bein such form and shal contain such information
as énay b(le required by the Design Committee. The decision of the Design Committee shall befinal
and conclusive.

52  Definition of “ Structure”. Theterm “Structure” shall mean and include any thing
or device (other than trees, shrubbery, hedges and landscaping), the placement of which upon any
Lot may affect the appearance of such Lot, including, by way of illustration and not limitation, any
building, garage, porch, shed, greenhouse or bathhouse, covered or uncovered patio, swimming pool,
tenniscourt, clothesline, radio or television antenna, fence, curbing, paving, wall more than two (2)
feetin height, satellitedish, signboard or any temporary or permanent improvement tosuch Lot. The
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term “ Structure” shall also include (a) any excavation, fill, ditch, diversion dam or other thing from,
upon or across any Lot, or which affects or alters the flow of any watersin any natural or artificial
stream, wash or drainage channel from, upon or across any Lot; and (b) any change in the grade of
any Lot of more than six (6) inches from that existing at the time of purchase by each Owner.

53  Rulesand Statementsof Palicy. The Design Committee may also promulgaterules
governing theform and content of plans and specificationsto be submitted for approval or outlining
the various types of improvements on Lots, including, without limitation, exterior lighting and
planting of trees and shrubbery, and may issue statements of policy with respect to approval or
disapproval of various architectural styles or details, or other matters, which may be presented for
approvd. Such rules and such statements of policy may be amended or revoked by the Design
Committee at any time, and no inclusion in, omission from, or amendment of any such rules or
statements shall be deemed to bind the Design Committee to approve or disapprove any feature or
matter subject to approvad or to waive the exercise of the Design Committee’ s discretion as to any
such matter, but no change of policy shall affect the finality of any approval granted prior to such
change. Approval for use on any Lot of any plans or specifications shall not be deemed awaiver of
the Design Committee’ sright, in itsdiscretion, to disapprove such plans or specifications or any of
the features or elements included therein if such plans, specifications, features or elements are
subsequently submitted for use on any other Lot or Lots. Approval of any such plans and
specificationsrelating to any Lot, however, shall befinal asto that Lot, and such approva may not
be revoked or rescinded thereafter, provided that (1) the Structures or uses shown or described on
or in such plans and specifications do not violate any specific prohibition contained in this
Declaration, and (2) the plansand specifications, asapproved, and any condition attached to any such
approva, have been adhered to and complied with in regard to al Structures on and uses of the L ot
in question.

In the event the Design Committeefailsto approve or disapprove any plansor specifications
submitted to it for gpproval within (30) days after submission thereof, the same shall be deemed to
have been approved, as submitted, and no further action shall be required.

54 Removal and Alteration of Structures: Lien.

A. If any Structure shdl be constructed, altered, modified or placed upon any Lot, or any
new use commenced on any Lot, other than in accordance with the plans and
specifications approved by the Design Committee, such Structure or use shall be
deemed to have been undertaken in violation of this Article and without the approval
required herein. Uponwritten noticefrom the Design Committee, any such Structure
so constructed, altered, modified or placed upon any Lot shall be reconstructed, re-
atered, re-modified or removed and any such use shall be terminated, so as to
eliminate such violation.

B. If within fifteen (15) days after notice of such aviolation the Owner of the Lot upon
which such violation existsshall not have taken reasonabl e stepstoward the removal
or elimination of the same, the Morningside Association or the Design Committee
shall have theright, through their agents and employees, to enter upon such Lot and
to take such steps as may be necessary to eliminate such violation, and the cost
thereof shall be assessed against the Lot and enforced as provided for in Article 4.8.
Additionally, the Owners of the Lot shall be personally liableto the Association for
such costs and expenses incurred by the Association in remediating or curing the
violation.

55  Certificateof Compliance. Uponcompletion of theconstruction or alteration of any
Structurein accordance with plansand specifications gpproved by the Design Committee, theDesign
Committee shall, upon written request of the Owner thereof, issue a Certificate of Compliance in
form suitable for recordation, identifying such Structure and the Lot upon on which such Structure
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isplaced, and stating that the plans and specifications, the location of such Structure, and the use or
uses to be conducted thereon have been approved and that such Structure complies therewith.
Preparation and recording of such Certificate shall beat the expense of such Owner. Any Certificate
of Complianceissued in accordance with the provisionsof this Article shall be primafacieevidence
of the factstherein stated, and, asto any purchaser or encumbrancer in good faith and for value, or
as to any title insurer or title examiner, such Certificate shall be conclusive evidence that all
Structures on the Lot, and the use or uses described therein, as of the date of such certificate comply
with all the requirements of this Declaration as to which the Design Committee exercises any
discretionary or interpretive powers.

5.6  Right of Inspection. The Morningside Association or any of its agentsmay, at any
reasonable time or times, enter upon and inspect any Lot or any improvements thereon for the
purpose of ascertaining whether the maintenance of such Lot and the maintenance, construction, or
alteration of Structuresthereon arein compliancewiththe provisionshereof; and neither theDesign
Committee, the Morningside Association, nor any such agent, shall be deemed to have committed
atrespass or other wrongful act by reason of such entry or inspection.

5.7  Membership of Design Committee. Theorigina membersof the Design Committee
shall be three persons appointed by Declarant. Upon the death or resignation of any member of the
Design Committee, Declarant shall appoint a successor, unless at such time, Declarant has
relinquished its rights to the Morningside Association as hereafter provided. In such event, the
Morningside Association shall have full authority to designate a successor member. The act of a
majority of the Committee shall be binding and the majority of the Committee may designate a
representativeto act for it. Declarant shall retainitsrights hereunder until the samearerelinquished
tothe Morningside A ssociation. Declarant may relinquish itsrightsor any portion thereof under this
Article to the Morningside Association by advising the Morningside Association in writing of its
intent to do so and in such event, the Morningside A ssociation shall have the authority of Declarant
under this paragraph. Declarant shall relinquish such rights at such time as Declarant shall ceaseto
own any Lotsin the Addition. The Design Committee may delegate its rights and responsibilities
on a limited basis to the Board from time to time without relinquishing its rights and powers
hereunder beyond the terms of such limited delegation

5.8 Initial Policy Guidelines. The following initial policy guiddines have been
established and the same may be changed from timeto time pursuant to the provisions of Article 5.3
hereof but without the necessity of filing any formal anendment to this Declaration. Accordingly,
inquiry should be made of the Design Committee to determine current policy guidelines.

A. There shall be no rock yards and all yard areas, exclusive of improvements, shall be
at least eighty percent (80%) grass.

There shall be no underground homes.

C. All basketbal goals shall be ether white or glass. No "home-made" basketball
backboards or supports shall be permitted. All basketball goals and supportsshall be
first approved by the Design Committee.

D. All recreation and play equipment shall be located in the rear of any lot except for
basketbdl goals.

E. There shall be no above-ground swimming pools.
F. No storage sheds or out buildings shdl be permitted except as may be specifically
approved by the Design Committee. Any approved storage sheds or out-buildings

shall be constructed of the samematerial and painted the same color asthe home and
shall be located in the back yard of the residence.
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G. All vegetable gardens shall be in the back yards only.

Dog runsmust be screened from view from nei ghboring homeswith fencing or other
appropriate material.

Lawns shall be mowed on aregular basis a an appropriate height so as to maintain
aneat appearance.

J. No Christmas lights shall be put up before Thanksgiving and al Chrisgmas lights
shall be taken down no later than February 15 of the following year.

K. No window shall contain any reflective material such as aluminum foil.

L. Pool buildings or gazebos may be constructed in any back yard, provided that the
same shall not exceed one story in height, are allowed by applicable building codes
andthelocation, design, material sand colorsareapproved by theDesign Committee.

M. All firewood stacks shall be in the back yard and any stack in excess of two cords
shall be screened from view from neighboring lots.

N. All formsof sculptureor "yard art" must first be approved by the Design Committee.

59 No Liability. Neither the Design Committee, Declarant, the Morningside
Association, nor any officer, director, member, agent, or employee thereof, shall be liable to any
Owner or to any person, firm. corporation, or other entity for any damages arising from any
performance or nonperformance of any duties or functions under this Article 5.

ARTICLE VI
GENERAL COVENANTSAND RESTRICTIONS

6.1 General. The Property is subject to the conditions, covenants, restrictions,
reservations and easements herein declared to ensure the best use and the most appropriate
development and improvement of each Lot; to protect the Owners against such improper use of
surrounding Lots aswill depreciate the value of the Property; to preserve, so far as practicable, the
natural beauty of the Property; to guard against the erection of poorly designed or proportioned
improvements and improvements built of improper or unsuitable materials; to ensure the best
development of the Property; to encourage and secure the erection of attractive homesthereon, with
appropriate placement thereof on building sites; to secure and maintain proper setback from streets
and adequate free spaces between Structures; and to provide adequately for proper drainage of each
Lot.

6.2  Construction Requirements. Theminimum number of squarefeet to be contained
inany residential configuration shall be determined from timeto timein the discretion of theDesign
Committee. Each residence shall, unless otherwise approved by the Design Committee, include a
poured concrete basement which shall contain afloor areacomprising at least eighty percent (80%)
of the ground level floor area contained in such residence, exclusive of porches and garages.

6.3 Roofsand Windows. Except asotherwiseauthorized by the Design Committee, the
roofs of all Structures shall be Heritage I, Weathered wood, or other comparable quality shingles
asapproved by theDesign Committeefromtimetotime. All Window frames shdl bewood or vinyl
clad or other composition materials as approved from time to time by the Design Committee.

6.4  Rules and Regulations. Each Owner shall obey and comply with all applicable
public laws, ordinances, rules and regulations, and all rules and regulations now or hereafter
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promulgated, as provided for in this Declaration. No activity which may be or become a nuisance
to the neighborhood shall be carried on upon any Lot.

6.5 Damageto Common Area, Etc., Prohibited. No Owner shall do or alow to be
done any act which causes or threatens to cause any damage, encroachment or disrepair to the
Common Area or the residence or Lot of any other Owner.

6.6  SingleFamily Residences. No buildingshall beerected, altered, placed or permitted
to remain on any Lot, other than one new single-family residence for private use, with a private
garage and other Structures incidental to residentia use, which are first approved by the Design
Committee. No prefabricated or modular buildings will be permitted to be constructed or installed
on any Lot.

6.7  NoExcavations. No excavations, except such as are necessary for the construction
of aresidence or improvements, shall be permitted on any Lot without prior written approval of the
Design Committee.

6.8 NoTrash, No Storage. No trash, dirt, rock, slag lumber, metal, auto parts or other
refusemay be kept, thrown, stored or dumped on any Lot or Common Area. No building materids
of any kind or character shall be placed or stored upon any Lot for more than thirty (30) days prior
to the commencement of construction of aresidence or other improvements thereon, and then such
materids shall be placed only within the property linesof the Lot upon which theimprovementsare
to be erected and shall not be placed in the street or between the curb and property line. Trash or
other refuse is to be disposed of by being picked up and carried away on a regular and recurring
basis. Containers may be placed in the open on any day that a pickup isto be made, at such place
ontheL ot soasto provide accessto persons making such pickup. At all other times, such containers
shall be stored in such amanner so that they cannot be seen from adjacent and surrounding property.

6.9 No Business Allowed. Except as otherwise specified in this Declaration or as
authorized by the Board of Morningside Neighborhood, no retal, whol esale, manuf acturing, repair
or service business of any kind, shall be permitted on any Lot or in any residence, even though such
activity does not include the employment of any additional person or personsin the performance of
such services. Nothing hereinshall beconstrued to prevent residential building contractors, business
consultants or similar operations, from conducting business on L ots so long as the amount of any
traffic associated therewith is acceptable to the Board.

6.10 Temporary Buildings. Except as authorized by the Board, no garage, tent, shack,
shed or outbuilding erected on a Lot shall at any time be used for human habitation, temporarily or
permanently, nor shall any Structure of atemporary character be used for human habitation.

6.11 Used Houses; Trailers. No used, secondhand or previously erected house or
building of any kind can be moved or placed upon any Lot, nor shall any trailer be moved, placed
or permitted to remain upon a L ot; provided that Dedarant may install for administrative and sales
purposes atrailer or trailers upon Lot (S).

6.12 Animals. No birds, animals or insects, except dogs, cats or other household pets,
shall bekept or maintained onany Lot. Under no circumstancesshall any commercial or agricultural
business enterprise involving the use of animals be conducted on the Property without the express
written consent of the Board. The Board may, from time to time, publish and impose reasonable
regul ationssetting forth the type and number of animalsthat may bekept on any Lot, and the Owners
shall strictly comply therewith.

6.13 Signs. Except as authorized by the Board, and except for those instaled by

Declarant, its marketing representatives or builders or contractors as authorized by Declarant, no
signs, advertisements, billboards or advertising Structures of any kind may be erected or maintained
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on any of the Lots; provided, however, that permission is hereby granted for the erection and
maintenance of not more than one temporary, unlighted, unanimated signboard on each Lot as sold
and conveyed, which signboard shall not have a surface areamore than ten (10) square feet in size
and may be used for the sole and exclusive purpose of advertising for sade or lease the Lot and/or
residence upon which it is erected and improvements thereon, if any. No signs, advertisements,
billboards or advertising structures shall be placed within the Common Area or street right-of-way
without the approval of the Design Committee, and in the event of aviolation of thisArticle 6.13
the violating party shall pay a fine to the Association in the amount of $100 for each day the
violation continues.

6.14 Sight Lines. No fence, masonry wall, hedge or mass planting shdl be permitted to
extend beyond the minimum front building setback lines established on the plat of the Property. No
hedge, shrub, mass planting or tree shall be dlowed by the Owner to obstruct sight lines at any
corner. Trees, shrubsand other plants which die shall be promptly removed from the Property.

6.15 Antennas. Except asauthorized by the Design Committee, there shall not be erected
any external televison or radio antennas or permanent clothesline structures, provided,
notwithstanding the foregoing, and Owner may install withinhisor her Lot atelevison satellitedish
having a diameter of not more than 24 inches, so long as the location of such dish is satisfactory to
the Design Committee.

6.16 Storage. No item of persona property may be stored upon any of the Common
Areas. No inoperable automobile, truck, motorcycle or, motorbike may be stored outdoors on any
Lot. No, boat, persond watercraft, boat, travel or other trailer, camper, recreationd vehicle or
similar item may be stored outdoors on any Lot

6.17 NoJoyriding. Except as otherwise authorized by the Board, motorized scooters,
minibikes, mopeds, gopeds, go karts and similar vehicles shall be operated for transportation only,
and no joyriding on the streets, any Lot or the Common Areas shall be allowed.

6.18 Requirement to Keep Lot in Good Order and Repair. Each Owner (other than
Declarant; providedit shall causeall Lots owned by it to be mowed periodically) shall keep all Lots
owned by it, and all improvements therein or thereon, in good order and repair, including, but not
limited to, the seeding, watering and mowing of all lawns; the pruning and cutting of all trees and
shrubbery, and the painting (or other appropriate external care) of all buildings and other
improvements, al in a manner and with such frequency as is consistent with good property
management in relation to a quaity residential neighborhood such as will exist in the Property. If,
in the opinion of the Board, any Owner fails to perform the duties imposed by the preceding
sentence, the Board, after approval by atwo-thirdsdecision of theBoard, and after fifteen (15) days
written notice to Owner to remedy the condition in question, shall have theright, through its agents
and employees, to enter upon the Lot in question and to repair, maintain, repaint and restore the Lot
or such improvements, and the cost thereof shall be a binding personal obligation of such Owner,
and the Board may establish a special assessment on such Lot for the cost thereof and enforce the
same as provided in Article 11l hereof.

6.19 Division of Lots Prohibited. Except as authorized by the Design Committee, no
platted Lot shall be split or divided into more than one Lot or building site, but more than one Lot
may be used as a building site for one dwelling.

6.20 Trees. Except asauthorized by the Board, notree having adiameter of six (6) inches
or more (measured from a point two (2) feet above ground levd) shall be removed from any Lot
without the express written authorization of the Design Committee, other than those which are
diseased or materially damaged. The Association, initsdiscretion, may adopt and promulgate rules
and regulations regarding the preservation of trees and other naturd resources upon the Property.
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The Declarant or the Association may designate certan trees, regardless of size, as not removable
without written authorization.

6.21 Requirement to Plant Lawn, Etc. As soon as practicable after completion of a
residenceon aL ot, the Owner shall plant alawn and at |east (10) perennial shrubsand/or bushesand
at least two (2) trees, with the trunk of each tree being a minimum of two (2) inchesin diameter, on
such Lot.

6.22 NoDisturbanceof Streamsor DrainageFacilities. Nolake, pond, stream or water
drainagefacilities, natural or erected, shall be disturbed other than by Declarant or the A ssociations.

6.23 Fences.

A. Declarant reserves the right to construct and install a fence (including a “living
fence”), wall or entrance treatment or monuments of a style and of materias
satisfactory to the Declarant, within any of the fence or wall easement areas or entry
areasshown ontheplat of the Property, or established by other eassement insruments.

B. All fences must be constructed of black wrought iron only. There shall be no wood
or chainlink fencesinstalled on any Lot. No fence may exceed six (6) feet in height.

C. All fences must be approved by the Design Committee prior to construction or
installation on any L ot.

6.24 Model Homesand Real Estate Offices. Notwithstanding anything to the contrary
herein, any Lot owned by Declarant, or any person or entity authorized by Declarant may be used
for amodel home or for areal estate or administrative office pertaining to the development of the
Property (including temporary, mobile, modular, prefabricated or apermanent Structure) until all the
L ots have been sold to consumers or building contractors for construction of residences thereon.

6.25 Drainage. Upon the completion of construction of a residence and other
improvements on a Lot, the Lot shall be graded so as to strictly comply with drainage guidelines,
standards and plans concerning water drainage from such Lot to other Lots and/or the Common
Areas, as such guidelines, standards and plans are established by the City of Derby, Sedgwick
County, the Declarant or the Design Committee. The Board and persons designated by the Board
shall have the right to enter upon any Lot upon reasonabl e advance notice to the Owner thereof for
the purpose of determining whether the Lot is in compliance with such drainage guidelines,
standardsand plans. A determination by the Board concerning whether or not aL ot isin compliance
with such guidelines, standards and plans, shall befinal and binding on all Owners and, provided,
so long as Declarant owns aLot, the Declarant (due to the unique expertise of its owners, managers,
and/or officers) shall have theright to override any decision of the Board under this Article 6.25 on
the request of any Owner and, in the event Declarant so overrides a decision of the Board, any
subsequent reference in this Article 6.25 to the Board shall mean the Declarant. In the event and
time the Board determines that a Lot is not in compliance with the aforesaid guidelines, standards
and plans, the Board shall give notice to the Owner thereof and demand that such corrective action
be taken asis necessary to achieve compliance. If thirty (30) days after the notice of such violation,
or such additional timeasmay be specified by the Board, the Owner of such Lot shall not havetaken
reasonable steps to correct the same, the Board shall have the right, through its agents and
contractors, to enter the Lot and/or Common Area and to take such steps that may be necessary to
bring the same into compliance. The Owner of theL ot so corrected shall reimburse the Association
for the costs of such correction together with 20 percent (20%) of such amount. In the event such
Owner fails to pay such rembursement in full within ten (10) days following demand thereof, the
Association shall establish aspecial assessment applicableto such Lot for the coststhereof pursuant
to Article 4.8 and shall be entitled to enforce the assessment pursuant to ArticleV hereof.
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6.26 Proximity to Golf Course. The Property and each Lot isin the vicinity of agolf course.
Each Lot Owner accepts the fact that from time to time golf balls may be hit into their Lot and
golfers may retrieve golf balls from their Lot. Declarant, the Associations and the owner and/or
operator of the golf course shall have no responsibility and shall incur no liability for any claims,
damages or losses caused by golfer(s) hitting golf bals onto or retrieving golf balls from any Lot.
Each Owner hereby releases the Declarant, the Associations and the owner and/or operator of the
golf course for any liability arising from golf balls being hit ontotheir Lot or golfersretrieving golf
balls from any Lot. Lot owners shall not have any right to use the golf course by virtue of their
ownership of aL ot and thereisno assurance that the land upon which thegolf courseisnow located
will always be used as a golf course.

6.27 NoTrespassingon Golf Course. Owners,their familiesand guests shall not trespassonthe
golf course property. Further, in order to prevent injury to children, Owners shall take all necessary
action to prevent children from playing on or straying onto the golf course.

ARTICLE VII
EASEMENTSAND ACCESS CONTROL

7.1  PublicUtility and Floodway EasementsDedicated. Easementsfor theinstallation
and maintenance of all public utilities and for floodways on Lots are dedicated as shown on the
recorded Pl at of the Property.

7.2  Easementsin Favor of Declarant and Assodiation. Declarant specifically reserves
untoitself, itssuccessorsand assigns, and for each A ssociation, in connection with the use, operation
and maintenance of its Common Area, a perpetual, nonexclusve easement and right-of-way over
the Lots and Common Area for the purpose of constructing, maintaining, repairing, replacing and
rebuilding water sprinkler and irrigation systems, including water lines, water wells, sprinkler
controls, and electric meters and lines, underground pipelines, drains and/or mains for the purpose
of transporting gas, water, sewage and electricity over, across and through such Lots and Common
Area, together with theright to excavate and leve ditches and/or trenches for the location of said
wells, lines, pipes, drainsand/or mains. Additionally, Declarant specifically reservesunto itself, its
successorsand assigns, and for each Association, a perpetual, non-exclusive easement and right-of -
way to enter upon any Lot as reasonably necessary in order to construct, install, erect, maintain,
improve, repair and/or replace any entrance treatment, fence, wall, walkway, water sprinkler and
irrigation systems (including water wdlls, sprinkler controls, and el ectric metersand lines associated
therewith), or any signage pertaining to or serving the Common Areaor theresidential devel opment
within any wall, utility and/or drainage easement shown on the current or any future plat of the
Property, or located on aL ot but, dueto oversight, not actually located in the appropriate easement
area.

ARTICLE VIII
NOTICE OF POSSIBLE SPECIAL ASSESSMENTSAND WATER ENCROACHMENT

8.1  Special Assessments. Noticeishereby given to each purchaser of aL ot that special
assessments may be spread to their Lot by the City of Derby, Kansas, in the future, due to the
installation of water mains, sanitary sewers, streets, stormwater sewer, stormwater drain, sidewalks,
sanitary sewer pump stations, accd/decel lanes, traffic signalization, etc., and other improvements
that my be assessed against a Lot under Kansas law.

8.2  Water Encroachment. Noticeishereby given that dueto the grading and drainage
of each Lot (whichisnecessary to enhance the viewsfrom residences, particul arly thosewith “walk-
out” or “view-out” basements), at times following considerable amounts of rainfall, water may
encroach into the yard areas within such Lot. Water may accumulatein areas to the rear of the Lot,
which has been graded at |lower elevationsto provide drainage, or if the Lot is adjacent to the lake,
stream or other waterway, water from such areas my spill over into the Lot as a result of such
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rainfdl. Depending upon how much water accumul ateson the Lot and how long it remains, damage
could occur to the yard, trees, vegetation, or to fences, gazebos, patios, playground equipment or
other improvementsor installationswithin theyard area. Neither Declarant, the building contractor
or any red estate agent or brokersinvolved in the development of theresidential area, saleof theL ot,
or construction of aresidence onal ot, shall haveany liability or responsibility for any such damage
resulting from such water encroachment.

ARTICLE IX
ADDITIONAL LAND

9.1  Annexation of Additional Land and/or Common Area. Declarant may, from timeto
time, annex, add or include additional land into the Morningside Neighborhood or annex, add or
include additional land subject to the Master Association. Furthermore, Declarant may transfer
additional land to the Morningside Association as additional Common Areas or the Master
Association as additional Master Associaion Common Areas. Upon such annexation or transfer,
such property shall become subject to the terms and conditions of this Declaration by the execution
and filing for recordation with the Sedgwick County Register of Deeds of an insrument expressly
stating an intention to so annex or transfer such land and describing the real property to be so
annexed or transferred. During the twenty (20) year period commencing with the date of the
recording of this Declaration, Declarant, its successors and assigns, may annex or convey such
additional real property initsabsolute discretion. From and after the termination of said twenty (20)
year period, such additional real property may beannexed or conveyed only with the gpoproval of 2/3
of the votes of the Members of the Morningside Association or if the property to be annexed rea
property is to be annexed to the Master Association Common Areas, 2/3 of the Directors of the
Master Association.

ARTICLE X
MISCELLANEOUS

10.1 ProvisonsBindingon Grantees. TheA ssociation and each grantee hereafter of any
part or portion of the Property covered by this Declaration, and any purchaser under any grant,
contract of sale or lease covering any part or portion of the Property, accepts the same subject to al
of the terms, conditions, restrictions, duties and obligations and subject to the various rights and
powers of the Association and Declarant provided for in this Declaration.

10.2 Interpreationsof Restrictions. Ininterpreting and applying the provisionsof this
Declaration, they shall be held to be minimum requirements adopted for the promotion of the health,
safety, comfort, convenience and general welfare of the Owners of the Property. It isnot the intent
of this Declaration to interfere with any provisions of any law or ordinance or any rules, regulations
or permits previously adopted or issued pursuant to law relating to the use of buildings or premises;
nor isit theintention of thisDeclaration to interfere with or arogate or annul easements, covenants
or other agreements between parties, provided, however, that where this Declaration imposes a
greater restriction upon the use or occupancy of any residence site or upon the construction of
buil dings or Structures, or in connection with any other mattersthat areimposed or required by such
provisions of law or ordinances or by such rules, regulations or permits, or by such covenants,
easements and agreements, then, in that case, the provisions of the Declaration shall control.

10.3 Construction and Validity of Restrictions. All of the restrictions, conditions,
covenants, reservations, liens and charges contained in this Declaration shall be construed together,
but if it shall at any time be held that any one or more of such restrictions, conditions, covenants,
reservations, liens or charges, or any part thereof, are invalid or for any reason become
unenforceable, no other restriction, condition, covenant, reservation, lien or charge, or any part
thereof, shall be affected or impaired.

104 Assignment of Powers Any and all rightsand powers of Dedarant provided for in
thisDeclaration and any modification or anendment hereof may be del egated, transferred, assigned,

July 30, 2004 Page 16 of 19



conveyed or released by Declarant to any third party and/or to the Association. The Declarant’s
assignee shall accept the same upon the recording of anotice thereof, and the same shall be effective
for the period and to the extent stated therein. Upon the effective date of such assignment, the
assigning party shall bereleased of any and dl liabilities of whatever nature arising out of acts or
omissions prior to the effective date of the assignment.

10.5 Waiver and Exceptions. Thefailure by the Association, Declarant, any Owner or
any other person to enforce any of the restrictions, conditions, covenants, reservations, liens or
chargesto which the Property or any part thereof is subject, shall in no event be deemed awaiver
of the right to do so thereafter or to enforce any other restriction, condition, covenant, reservation,
lien or charge.

10.6 Titles. All titles used in this Declaration are intended solely for convenience of
reference, and the same shall not affect that which is set forth in the terms and conditions of this
Declaration nor the meaning thereof.

10.7 Successors-in-Interest. Referencehereinto either the A ssociation or Declarant shall
include its respective successor, and each such successor shall succeed to the rights, powers and
authority hereunder of its predecessor, whether by appointment or otherwise.

10.8 Term. The covenants, conditions and regrictionsof this Declaration shall run with
and bind the Property and shall inure to the benefit of and be enforceable by the Association,
Declarant, and the Owner of any Lot subject to this Declaration, their respective lega
representatives, heirs, successors and assigns, for a term of thirty-five (35) years from the date
hereof, after which time the covenants, conditions and restrictions hereof shall be automaticdly
extended for successive periods of one (1) year each, unlessan instrument, signed by Owners of not
less than seventy-five percent (75%) of the Lots, has been recorded, agreeing to abolish or change
these covenants, conditions and regtrictions, in whole or in part.

109 Amendments. Amendments to this Declaration may be made by Declarant, or its
successors and assigns, in its sole discretion, so long as Declarant (or its successors and assigns)
retains ownership of ten percent (10%) of the Lots within the Morningside Neighborhood.
Following such date, any provision contained in this Declaration may be amended, repealed, or
additiond provisions added to this Declaration, as follows:

A. Notice. Notice of the subject matter of the proposed amendment shall be included
in a notice to the Owners of a meeting of the Morningside Association or to the
Board of the M aster Association of ameeting of the Board of theMaster Association,
at which the proposed amendment shall be considered.

B. Resolution. A resolution adopting a proposed amendment may be proposed by the
Board or Declarant. Unless otherwise specified in this Declaration, any proposed
amendment must be approved by the Owners of the Morningside Association or the
members of the Board of the Master Association casting not less than one-half (1/2)
of the aggregate number of votes cast at such meeting. Such votes may be cast in
person or by proxy as provided for herein and in the Bylaws of the Association.

A copy of each amendment provided for in this Article shall befiled of record in the office
of the Sedgwick County Register of Deeds. With respect to anendments, following the date the
Declarant no longer owns ten percent (10%) of the Lots, the Secretary of the Association shdl file
acertificate along with such amendment, certifying that the meeting at which the votewastaken was
either the annual meeting of the Association or a special meeting of the Association, duly called in
accordance with the Bylaws of the Association, and that the proper number of votes approving the
amendment was obtained. Such certificate will be filed as part of or with such amendment.
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Notwithstanding the foregoing, so long as Declarant owns three (3) Lots, any such
amendment shall requirethewritten consent of the Declarant, and, further, no amendment materially
impairing the rights of any mortgagee shall be binding on such mortgagee unless consented to in
writing by such mortgagee.

10.10 Mortgage Protection Clause. No breach of any covenant, condition or restriction
herein contained, nor the enforcement of any lien provided for herein, shall defeat or render invalid
thelien of any mortgage made ingood faith and for value, but all of these covenants, conditionsand
restrilcti ons ssrallall be binding upon and eff ective against any Owner whose title is derived through
foreclosure sale.

10.11 Enforcement and Arbitration.

A. The covenants set forth herein shall run with the land and bind each Owner, thar
successorsand assigns, and dl parti esclai ming by, through or under each Owner, and
shall be taken to hold, agree and covenant by the Owner of each Lot, its successors
and assigns, to conform to and observe this Declaration and each and every term and
condition hereof.

B. The Declarant, the Owner(s) of any Lot or the Association shall have the right to
enforce or to prevent the breach of the terms and conditions set forth herein. Any
action relating to any rights and obligations arising under, or in connection with, this
Declaration, including, but not limited to, an action to seek enforcement of or to
prevent the breach of any of the covenants and restrictions contained herein, shall be
resolved solely and exclusively by arbitrationin accordancewiththeKansasUniform
Arbitration Act (the “Act’), as modified from time to time, in accordance with the
procedure set out bedow. However, the provisions of this paragraph 10.11 shall not
prevent the Declarant or the Association from foreclosing any lien created pursuant
tothisDeclaration in the Sedgwick County District Court or preclude any party from
obtaining atemporary injunction from the Sedgwick County District Court pending
the designation of the arbitrators. After the arbitrators have been selected and
accepted such appointment, any temporary injunctionissued by the Sedgwick County
District Court shall be dissolved, and the arbitrators shall have exclusive power to
resolvethe subject matter of suchinjunction. Thearbitration procedureisasfollows:

Any of the aforementioned parties may request arbitration of any matter in dispute. The
party requesting arbitration shall do so by giving written noti ce to the other party, specifying
In the notice the name and address of the person designated to act as arbitrator on the first
party’ sbehalf. Withinten (10) daysafter the service of this notice, the other party shall give
notice to the first party, specifying the name and address of the person designated to act as
arbitrator on the second party’ sbehalf. If the second party failsto notify thefirst party of the
appointment of such party’s arbitrator within the time specified, then the first arbitrator
appointed shall appoint the second arbitrator. The two arbitrators so chosen shall meet
within ten (10) days after the second arbitrator is appointed and the two arbitrators shall
together appoint a third arbitrator. 1f the two arbitrators are unable to agree upon that
appoi ntment within twenty (20) days after the appointment of the second arbitrator, then the
partiesto such dispute may apply, upon noticeto the other party, to the Kansas District Court
located in the County in which the Property is located for the appointment of the third
arbitrator. Inrenderingtheir award, the arbitrators shall have no power to modify any of the
covenants, conditions and restrictions contained herein.

The arbitrators so sel ected must be at |east thirty (30) yearsold and may NOT be an Owner

or occupant of a Lot, and shal possess a minimum of ten (10) years experience in the
residential construction business.
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The arbitrators may grant any remedy or relief the arbitrators deem just and equitable and
within the scope of the agreement of the parties. The arbitrators shall specifically have the
power to order equitable relief, including, but not limited to, injunctions or specific
performance. The award resulting from any arbitration hereunder shdl befinal and binding
onthe partiesand judgment may be entered on the award and shall beenforcedin accordance
with the laws of the State of Kansas.

In connection with any arbitration proceeding hereunder, the prevailing party in such
proceeding, or the non-dismissing party where adismissal occurs other than by reason of
settlement, shall be entitled to recover its reasonable costs and expenses, including, but not
limited to, attorneys' fees, from the non-prevailing party and, further, the non-prevailing
party shall pay all fees and expenses of the arbitrators and all other expenses of the
arbitration.

10.12 Exclusion of Applicability. The Declarant shall havethepower at any timetowaive
any or all of the restrictions or covenants contained herein as to Lots which are unimproved and
under itsownership or the ownership of itsassignsor licensed contractors at thetime of suchwaiver.
The Declarant specifically reserves the right to carry on its business on the Property, so long as it
ownsalot, including, but not limited to, maintaining sales offices, model homes, business offices
and other facilities necessarily convenient for the business of Declarant.

IN WITNESS WHEREOF, Declarant has executed this Declaration the day and year first
above written.

THE OAKS AT DERBY, INC.
aKansas corporation

W. E. Lusk, Jr., President

STATE OF KANSAS )
) ss:
COUNTY OF SEDGWICK )

Theforegoing Declaration of Covenants, Conditionsand Restrictionswas acknowledged by
W. E. Lusk, Jr., President of The Oaksat Derby, Inc., aKansas Corporation, this__ day of August,
2004.

Notary Public
My gppointment expires:
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